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DUE PROCESS POLICY

Und er the  Developm enta l Serv ices  prog ram , you have r ights  to appea l decis ions  unde r two a utho rities.  T he firs t is

Chap ter 120, F lorida Statu tes (FS ), and the s econd  is Chap ter 42, 431 .200 of the  Code  of Fede ral Regu lations. 

Chapter 42, 431.200 of the Code of Federal Regulations provides for “fair hearings” which are used to challenge

or appeal actions relating to Medicaid services.  Chapter 120, FS, provides for “administrative” hearings.  These

are used to challenge actions related to services funded only by state general revenue money.  Providers of

Medicaid services may also request administrative hearings.

A fair  hear ing is o nly ava ilable w hen  serv ices  are p aid us ing fe dera l Med icaid f und ing.  Yo u m ay req ues t a fair

hea ring w hen  a req ues t for servic es is d enied , whe n the  Dep artm ent fa ils to ac t on a  requ est fo r services  within

ninety days o f reques t, or when  the servic es you are  currently rec eiving are s uspen ded, term inated or re duced . 

This process can be used when your services are provided under a Developmental Services Home and

Comm unity-Based Services waiver.

Rights to a Fair Hearing

What is a fair hearing?  A fair hearing is an appeal by an individual when an agency, in this case Developmental

Serv ices , take s any a ction  the ind ividua l think s is no t app ropr iate.  T his m ay inclu de de nial of  ass istan ce, delay in

acting on a request for assistance, suspension, termination or reduction of services.

When may I request a fair hearing?  You or your authorized representative may request a fair hearing when any

state agency takes an action to suspend, terminate or reduce services.  A fair hearing may also be requested

when an agency denies or fails to act on your request for assistance.

You may also contact the local Developmental Services program office to see if your issue can be

resolved through reconsideration.  A request for reconsideration does not affect the time frame to request

a fair hearing.  You must request a fair hearing no later than ninety (90) days of the date of the notice of

the Department’s actions was mailed or you will waive your right to request a fair hearing.

How do I request a fair hearing?  T request a fair hearing you must make a request, preferably in writing, to the

Developmental Services Program Administrator in your district or the Office of Appeal Hearing in Tallahassee, no

later than ninety (90) days of the notice of the Department’s actions was mailed.  No one may interfere with your

freedo m to re quest a  fair hearing .  Develop men tal Service s can a ssist you in m aking you r reques t.

Agency action on your request for a hearing.  In most instances, if you request a hearing, your request will be

granted.  If your request for hearing is denied, you will be notified in writing of the denial.  You may appeal to the

appropriate District Court of Appeal any written denial of a request for a hearing.

What happens when I request a fair hearing?  If you make a request for a fair hearing and the request is granted,

then wh at occu rs next d epend s on wh ether you h ave bee n receiving  the servic es and  suppo rts which  are at issu e. 

If you have been notified that a request for services has been denied or if there has been a delay in acting on your

request, then the services will not be initiated unless and until you win the fair hearing.

If you h ave b een  notifie d tha t your s ervic es ar e to be sus pended , redu ced  or termin ated , then  if you tim ely

request a fair hearing, generally, those services will continue until the hearing process is completed.  If you

make your request for hearing prior to the effective date of the suspension, reduction or termination of

services , then the s ervices s hould ge nerally continu e uninterru pted, althou gh there  may be  excep tions to

this ru le.  If you  requ est th e hea ring a fter th e eff ective  date  of the  action, bu t no lat er tha n nine ty (90)  days

from the date the notice of the Department’s actions was mailed, then the services may need to be

reinstated.

If you prevail on your hearing request, then services will continue.  If you do not prevail on your fair hearing

(challeng ing the pro posed  suspe nsion, red uction or te rmina tion of serv ices), then  you ma y be require d to

reimburse the state for the cost of services.
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What are the steps in the fair hearing process?  The first step in the fair hearing process is a local review of the

evidence.  If the issue is resolved on the district level, you may then request that your fair hearing request be

withdrawn.

The next step is a hearing that must be conducted at a reasonable time, date, and place; after written

notice: by a hearing officer from the Office of Appeal Hearing.

What happens in a fair hearing?  You have the right to bring witnesses, establish all pertinent facts, present your

side of the story without undue interference, and question or refute any testimony or evidence presented.  You

may pr esent you r own ca se t the he aring offic er or bring  an attorne y, relative, friend o r other sp okes person  to

represent you.

What is a final order?  Considering the evidence presented at the hearing, the hearing officer will prepare a written

final order within ninety (90) days of the request.  If the hearing officer finds that the action taken was correct, the

offic er will o rder  that th e nec essary ac tion be tak en.  If th e hea ring o ffice r finds  the action  take n was wro ng, he will

authorize corrective action back to the date of the incorrect action.

Rights to an Administrative Hearing

An administrative hearing is an appeal of agency action involving services funded through state general revenue

dollar s.  Th e hea ring m ay be in form al or fo rmal in na ture.   An inf orm al hea ring is  held w hen  you ad mit th e bas ic

facts rela ting to your claim .  A form al hearing  is held whe n there is a  dispute a bout the fa cts relating  to your claim . 

A Hearing Officer employed by the Department of Administrative Appeal Hearings conducts a formal hearing.  The

Department conducts an informal hearing.

You m ay reques t an adm inistrative hea ring if you believe  that your “su bstantial inter ests” ha ve been  affected . 

Generally, this would mean that your request for services has be en denied, or that services provided to you have

been suspended, terminated or reduced.  You must request an administrative hearing within 21 days after

receiving notice of the Department’s action.  If you do not request an administrative hearing within 21 days of

receipt of the notice, you will waive your rights to request an administrative hearing.

At an informal hearing you can present evidence to “lessen” the action of the Department.  You may also argue

that the action is not legally correct.  At a formal hearing, you may present evidence and witnesses and cross-

examine the Department’s witnesses.

Generally, in the other respects, the administrative hearing process is similar to a fair hearing process.  Howeve r,

the final order is always issued by the agency.  If a formal hearing is held, the officer issues a recommended order

which is then considered by the agency in the final order process.

You hav e the right to a ppeal an  unfavo rable final or der to the a ppropria te district cou rt.

Additional information on your rights to a fair hearing may be found in Chapter 42, 431.200 Code of Federal

Regulations and Section 65-2.042 through sections 65, Florida Administrative Code.

I understa nd the clien t’s due pro cess righ ts to a  fair he aring  and a n adm inistra tive he aring  and a gree  to follo w this

policy.
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